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ORDER

Hyperion Telecommunications of Louisville, Inc., f/k/a Louisville Lightwave

(“Hyperion”) has filed a complaint against BellSouth Telecommunications, Inc.




(“BellSouth”) regarding inter-company reciprocal compensation for transport and
termination of telephone exchange traffic for Internet Service Providers (“ISPs").
Hyperion seeks enforcement of certain provisions of its interconnection agreement with
BeliSouth.

Hyperion has stated a prima facie case against BellSouth. Therefore, BellSouth
should satisfy or answer this complaint with ten days of the date of this Order.

This complaint addresses the same issues as those which are the subject of
Case No. 98-212, in which Hyperion has intervened. As this, and other complaints
regarding compensation for ISP ftraffic cover common issues against the same
defendant, they should be consolidated under Case No. 98-212 and styled “American
Communications Services of Louisville, Inc. d/b/a e.spire Communications, Inc.,
American Communications Services of Lexington, Inc. d/b/a e.spire Communications,
Inc., ALEC, Inc., and Hyperion Telecommunications of Louisville, Inc., Complainants, v.
BellSouth Telecommunications, Inc., Defendant.”

BE IT SO ORDERED.

Done at Frankfort, Kentucky, this 20th day of November, 1993.
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INTRODUCTION

Hyperion Telecommunications of Louisville, Inc., f/k/a Louisville Lightwave, L.P.
(Kentucky) (“Hyperion”)¥ through its undersigned counsel, and pursuant to Ky. Rev. Stat.
Sectim‘ls 278.040 and 278.260, and Rule 12 of the Commission’s Rules of Procedure, files this
‘Complaint ¥ against BellSouth Telecommunications, Iﬁc. (“BellSouth”) seeking enforcement of
the _reciproéal compensation and “Mosf—Favored-Nation” (“MFN”) provisions of that certain.
Agreement between BellSouth Telecommunications, Inc. and Louisville Lightwave, L.P. (the
“Agreement”), effective as of April 1, 1997, and approved by the Commission on May 16, 1997,
in Case No. 97-211.

BellSouth has taken the unilateral posit.ion that it refuses to make any payments to
Hyperion, or to any other CLEC, as reciprocal compensation for the transport and termination of
telephone exchange service traffic handed off by BellSouth to Hyperion for termination by
Hyperion to its exchange service end users who are Internet Service Providers or Enhanced
Service Providers (collectively “ISPs”) despite the clear requirement in the Agreement that the
parties will pay such compensation for the transport and termination of “Local Traffic” once a
certain minutes-of-use threshold has been échieved. Accordingly, BellSouth is in breach of its

Agreement by refusing to recognize ISP traffic as, by definition, local in nature. Hyperion is

U Hyperion Telecommunications of Louisville, Inc., is the successor in interest to

Louisville Lightwave, L.P., a Kentucky limited partnership, of which Hyperion Telecommunications of
Kentucky, Inc. was a general partner. Hyperion Telecommunications of Louisville, Inc. is a wholly-
owned subsidiary of Hyperion Telecommunications of Kentucky, Inc.

¥ On July 24, 1998, Hyperion was granted leave to intervene in the case against BellSouth

brought by American Communications Services of Louisville, Inc. (and Lexington) d/b/a eespire

Communications, Inc. and ALEC, Inc. (Case No. 98-212). However, BellSouth’s refusal to honor the
terms of its Interconnection Agreement with Hyperion make it imperative for Hyperion to commence this
separate proceeding to request that the Commission enforce the terms of that Agreement.




suffering severe and immediate financial harm from uncompensated transport and termination
costs due to BellSouth’s refusal to comply with the express terms of its Agreement.

BellSouth’s position is legally untenable, as demonstrated by recent decisions of the
North Carolina Utilities Commission¥ and the Tennessee Regulatory Authority? affirmatively
rejecting the very same BellSouth arguments, and .concluding that all local traffic, including
traffic termiriating at ISPs, is subject to the reciprocal compensatibn provisions of agreements
such as the one at issue here. Indeed, in all material respects, including the definition of local
traffic entitled to reciprocal compensation, the Hyperion/BellSouth Interconnection Agreement is
virtually identical to the interconnection agreements between BellSouth and (1) Brooks Fiber in
Tennessee and (2) US LEC in North Carolina.

Second, BellSouth has refused to modify the Agreement, as it expressly allows, to permit
Hyperion to adopt and incorporate the “local interconnection service” (including reciprocal
compensation provisions) from an interconnection agreement by and between BellSouth and
KMC Telecom, Inc. (the “KMC Agreement”). The Agreement explicitly permits Hyperion to
adopt any other, more favorable, terms, by "accepting” a "deemed offer" for the terms of other

agreements either by accepting an entire agreement or a section of another agreement, such as

¥ Petition of US LEC of North Carolina, L.L.C. To Enforce Interconnection Agreement,
Order Concerning Reciprocal Compensation For ISP Traffic, Docket No. P-55 (N.C.U.C. February 26,
1998).

¥ In re: Petition of Brooks Fiber to Enforce Interconnection Agreement and for Emergency

Relief, Docket No. 98-00118, Initial Order of Hearing Officer (April 21, 1998), aff’d (June 2, 1998) (No
written decision from the Authority adopting and affirming the Initial Order of the Hearing Officer has
been received yet).
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"local interconnection."2 Indeed, one of the significant inducements for Hyperion to enter into
the Agreement was BellSouth’s obligation to offer other contract terms under this "MFN" clause.

In accordance with the rulings of the North Carolina Commission and the Tennessee
Authority determining that local traffic terminated to ISPs is to be treated like all other local
traffic, Hyperion requests that this Commission enter an order enforcing the Agreement and
directing BellSouth to compensate Hyperion for the termination of all local traffic originated by
BellSouth to Hyperion’s end user customers, including ISP customers, pursuant to Sections
IV.C. and/or XIX of the Agreement, together with interest thereon. Hyperion further reqﬁests
that the Commission order BellSouth to amend the Agreement pursuant to Section XIX thereof
to permit Hyperion to incorporate the reciprocal compensation provisions of the KMC
Agreement, effective as of March 13, 1998, the date of Hyperion’s initial request.

L JURISDICTION

1. Both Hyperion and BellSouth are authorized to provide local exchange services in
the State of Kentucky pursuant to certificates issued by this Commission.

2. i’ursuant to Section 252 of the Telecommunications Act of 1996 (the “Act”),
Hyperion and BellSouth negotiated the Intefconnection Agreement effective as of April 1, 1997.
The Agreement was filed with the Commission on April 21, 1997 and was approved on May 16,
1997, in Case No. 97-211. A copy of relevant provisions of the Agreement are attached hereto as
Exhibit 1.

3. The terms of the Agreement specifically provide for the right of either party to

petition the Commission “[i]f the parties are unable to resolve issues related to a Dispute . . ..”¥

4 Agreement, Section XIX.B. and E.
¢ Agreement at Section XXI.A.
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Thus, the Commission has jurisdiction to enforce the Agreement under its own terms. Moreover,
the United States Court of Appeals for the Eighth Circuit has held that a state commission has the
jurisdiction to interpret and enforce an agreement which it previously approved. lowa Utilities
Board v. Federal Communications Commission, 120 F.3d 753, 803 (8th Cir. 1997), cert.
granted, ___U.S. __ , 118 S.Ct. 879 (1998).
4. In addition, the Commission has jurisdiction to consider the claims made herein
~ and to grant the relief requested pursuant to Ky. Rev. Stat. Ann. 278.040 (Commission “shall
regulate utiﬁties and enforce the provisions of this chapter. . . . The commission shall have
exclusive jurisdiction over the regulation of rates and services of utilities, .. ..”), 278.260
(Commission “shall have original jurisdiction over complaints as to rates or service of any utility
....”)and 278.280 (“[Clommission shall determine the just, reasonable, . . . rules, regulations,
practices, . . . , service or methods to be observed, furnished, constructed, enforced or employed,
and shall fix the same by its order, rule or regulation”).
5. Correspondence regarding this Complaint should be sent to Hyperion at the

following address:

Janet S. Livengood, Esq.

Director, Legal and Regulatory Affairs

HYPERION TELECOMMUNICATIONS, INC.

DDI Plaza 2

500 Thomas Street, Suite 400

Bridgeville, Pa. 15017-2838
Correspondence regarding this Complaint also should be sent to Hyperion’s attorneys as follows:

Dana Frix, Esq.

Douglas G. Bonner, Esq.

Michael L. Shor, Esq. .

SWIDLER BERLIN SHEREFF FRIEDMAN, LLP.

3000 K Street, N.W., Suite 300
Washington, D.C. 20007
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6. Correspondence regarding this Complaint should be sent to the defendant at:
BellSouth Telecommunications, Inc.
Attn: OLEC Account Team
3535 Colonnade Parkway
Room E4E1
Birmingham, Alabama 35243
7. Hyperion’s interest in this proceeding, as stated elsewhere in this Complaint, is in
the enforcement of the Agreement’s terms with respect to the provision of local exchange
services throughout those portions of the state of Kentucky served by BellSouth.

8. Hyperion hereby requests that the Commission commence a formal contested case

to address the issues raised in this Complaint.

II. STATEMENT OF FACTS

A. BELLSOUTH REFUSES TO PAY RECIPROCAL
COMPENSATION TO HYPERION FOR TERMINATING LOCAL
CALLS TO ISPs AND REFUSES TO MODIFY THE
INTERCONNECTION AGREEMENT AS REQUIRED BY ITS
TERMS.

9. Section 251(a) of the Telecommunications Act of 1996 (“the Act”)Z obligates all
telecommunications carriers to “interconnect directly or indirectly with the facilities and equip-
ment of other telecommunications carriers.”

10.  Pursuant to the terms of the Agreement, Hyperion and BellSouth have inter-
connected their networks to enable an end user subscribing to Hyperion’s local exchange service
to place calls to end users subscribing to BellSouth’s local exchange service, and vice versa.

11.  Both Hyperion and BellSouth provide tariffed local exchange services over their

respective networks to end user customers, including certain business customers operating as

z " Pub. L. 104-104, 100 Stat. 56 (1996) ("the Act").
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ISPs. As the term suggests, ISPs provide information to their customers obtained from numerous
sources, including sources accessed through the Internet and through databases. Typically, an
ISP’s customer connects to an ISP by means of a local, seven (7) digit, phone call using local
exchange telephone service. The Agreement permits BellSouth’s customers to place local calls
to ISPs located on Hyperion’s network, just as they may to any other local telephone number.
Likewise, Hyperion’s customers may place calls to the local numbers of ISPs served by
BellSouth.

12.  Section 251(b)(5) of Act obligates BellSouth and Hyperion, as local exchange
carriers, “to establish reciprocal compensation arrangements for the transport and termination of
telecommunications.” At the same time, Section 252(d) of the Act provides that a state
commission may not find the terms and conditions of reciprocal compensation to be “just and
reasonable” unless the terms “provide for the mutual and reciprocal recovery by each carrier of
costs associated with the transport and termination on each carrier’s network facilities of calls
that originate on the network facilities of the other carrier.”

13.  Inaccordance with Sections 251(b)(5) and 252(d) of the Act, Section IV.C. of the
Agreement contemplates a "biil'and keep arrangement" until such time as:

the difference in minutes of use for terminating local traffic
exceeds three million (3,000,000) minutes per state on a monthly
basis. . . . [then] Hyperion may elect the terms of any compen-
sation arrangement for local interconnection then in effect between
BellSouth and any other telecommunications carrier, or in the
absence of such an election, the parties will negotiate the specifics
of a traffic exchange agreement which will apply on a going-
forward basis.

(Emphasis added). Thus, pursuant to Section IV.C. of the Agreement, Hyperion is entitled to

adopt the reciprocal compensation terms of any other interconnection agreement once the
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difference in minutes of use for terminating local traffic¥ exceeds 3 million minutes in Kentucky,
without regard to the identity of the end-users to whom local calls are terminating.

14.  Alternatively, Hyperion is independently entitled under the Agreement to exercise
its "mo.st-favored-nation" rights to adopt any more-favorable terms granted to another CLEC.
Section XIX.B. of the Agreement governs the circumsténces under which Hyperion could opt in
to the terms of another interconnection égreement, whether negotiated or arbitrated. That secfioq
states as follows:

In the event that BellSouth, either before or after the effective date
of this Agreement, enters into an agreement with any other tele-
communications carrier . . . which provides for any of the arrange-
ments covered by this Agreement upon rates, terms or conditions
that differ in any material respect from the rates, terms and
conditions for such arrangements set forth in this Agreement
(“Other Terms”), then BellSouth shall be deemed thereby to have
offered such arrangements to Hyperion upon such Other Terms,
which Hyperion may accept as provided in Section XIXE.. . . In’
the event that Hyperion accepts such offer more than sixty (60)
days after the Commission approves such Other Interconnection
Agreement . . . such Other Terms shall be effective between
BellSouth and Hyperion as of the date on which Hyperion accepts
such offer.

(Emphasis added).
15.  With respéct to Hyperion’s acceptance of such deemed offer, Section XIX.E.
provides as follows:
In the event that BellSouth is deemed to have offered Hyperion the
arrangements covered by this Agreement upon Other Terms,
Hyperion in its sole discretion, may accept such offer either,

1. by accepting such Other Terms in their entirety; or

2.. by accepting the Other Terms that directly relate to any of
the following as a whole:

See, infra, § 28 for a discussion of the definition of local traffic.
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a. any local interconnection service.2

16.  Finally, in the event Hyperion elects to accept such deemed offer, Section XIX.F.

provides for a corrective payment, stating as follows:
In the event that . . . (2) Hyperion accepts a deemed offer of
Other Terms pursuant to Section XIX.E, then BellSouth or
Hyperion, as-applicable, shall make a corrective payment to the
~ other party to correct for the difference between the rates set forth
herein and the rates in such revised agreement or Other Terms for
substantially similar services for the period from the effective date
of such revised agreement or Other Terms until the date that the
parties execute such revised agreement or Hyperion accepts such
Other Terms, plus simple interest at a rate [specified therein].

17.  Thus, under either of the twin grounds of Section IV.C. and/or XIX of the
Agreement,'2 retroactive to the date of Hyperion’s initial request (March 13, 1998), or whenever
the difference in monthly minutes-of-use between the parties exceeded 3 million minutes,
Hyperion is entitled to elect the reciprocal compensation terms of a separate interconnection
agreement and, from that poiht on, is entitled to receive reciprocal compensation payments from
BellSouth for local traffic originating at BellSouth customers and terminating at Hyperion
customers. .

18.  Subsequent to the execution of the Hyperion Agreement, Hyperion learned that

BellSouth had entered into an interconnection agreement with KMC which contained reciprocal

= Agreement, Section XIX.E. (emphasis added).
o BellSouth argues erroneously in a letter dated July 23, 1998 (see, infra, § 23) that
Hyperion cannot rely on Section XIX to adopt the reciprocal compensation provisions of another
interconnection agreement; suggesting, instead, that such a request is governed exclusively by Section
IV.C. The Agreement does not support BellSouth’s gloss. There is no such limitation or cross-reference
in Section XIX or anywhere else in the Agreement. Further, BellSouth is estopped by Section XXXII,
the "Entire Agreement" clause, from adding conditions or terms that are not found therein. ("[N]either
party shall be bound by any definition, condition, provision, representation, warranty, covenant or
promise other than as expressly stated in this Agreement . . ..")

Page -8-




compensation terms more favorable to KMC than those offered to Hyperion in the Agreement at

issue here.

19. By letter dated March 13, 1998, Hyperion, by counsel, advised BellSouth that,

pursuant to Section XIX.E.2.a. of the Agreement, it
accept[ed] BellSouth’s offer of the reciprocal compensation (or
"local interconnection service") arrangements pertaining to the
BellSouth/KMC Telecom, Inc., regionwide interconnection
agreement. . . . Hyperion accepts the BellSouth/KMC Telecom,
Inc. reciprocal compensation terms to replace the corresponding
reciprocal compensation arrangement provided for in Section IV.C.
of the existing Hyperion/BellSouth interconnection agreements in
the states of Kentucky and Tennessee. Please forward a proposed
revised agreement reflecting the parties’ new reciprocal
compensation arrangement.

A copy of the March 13, 1998 letter is attached as Exhibit 2. '

20.  BellSouth inexplicably and inexcusably refused, and continues to refuse, to
provide the amendment to the Hyperion Agreement, despite several months of foot-dragging and
several unanswered letters from Hyperion’s counsel specifically requesting the amendment. In
addition to numerous telephone conversations between the parties, by letter dated May 27, 1998,
counsel for Hyperion reminded BellSouth that, despite representations to the contrary, it had not
yet fulfilled its obligation under the Agreement to provide the amendment. (A copy of the May
27, 1998 letter is attached hereto as Exhibit 3.)

21.  Similarly, despite additional telephone calls, BellSouth still declined to provide

the required amendment. By letter dated June 24, 1998, counsel reiterated Hyperion’s entitle-

ment to the amendment and that, even in the absence of a formal amendment, Hyperion would

begin billing BellSouth for terminating local traffic under the rates and terms of the KMC




Agreement effective as of March 13, 1998, the date Hyperion accepted BellSouth’s deemed
offer. (A copy of the June 24, 1998, letter is attached as Exhibit 4.)

22. By letter dated July 2, 1998, BellSouth finally responded to Hyperion’s long-
standing request. In open defiance of the North Carolina Commission’s US LEC decision, and
the Tennessee Authority’s Brooks Fiber decision, however, BellSouth refused to amend the
Ag'reement‘on grounds wholly unrelated to the initigl request. Specifically, BellSouth qlaiméd,
 for the very first time, that Hyperion was not entitled to amend the Agreement under Section
IV.C. (even fhough Hyperion had not sought to amend the Agreement under this section),
allegedly because the threshold difference of 3 million minutes-of-use for terminating local
traffic had not been reached. BellSouth arrived at this result by arbitrarily and artificially
excluding consideration of all local traffic it deems to have been terminated to Hyperion ISP
customers. In violation of the terms of its Agreement with Hyperion, which does not distinguish
between calls terminating to ISPs and other calls, and in the face of two decisions expressly
rejecting its argument, BellSouth continues to treat traffic terminating to ISPs as non-local for
reciprocal compensation purposés. (A copy of July 2, 1998 letter is attached as Exhibit 5).

23. By letter dated July 10, 1998, counsel for Hyperion clarified for BellSouth that it
had not asked to amend the Agreement under Section IV.C (which imposes a minutes-of-use
threshold before reciprocal compensation can be sought). Instead, Hyperion reiterated—for the
third time--that it sought to adopt the KMC terms énd conditions pursuant to Section XIX of the
Hyperion Agreement, and under that provision, #ne minimum use threshold is required as a pre-

requisite to electing terms of another BellSouth Agreement.l Regardless, however, of whether

w In its July 10 letter, Hyperion also brought to BellSouth’s attention the Tennessee

Regulatory Authority’s Brooks Fiber decision insofar as it directly stated that calls terminating to ISPs
were local traffic and undercut BellSouth’s calculation of the minutes-of-use difference.
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Section IV.C or Section XIX of the Agreement serves as the predicate for its request, Hyperion is
undeniably entitled to reciprocal compensation for the termination of local calls.lZ (A copy of
the July 10, 1998 letter is attached hereto as Exhibit 6.)

24. By letter dated July 23, 1998, BellSouth finally responded to Hyperion’s July 10
correspondence. BellSouth repeated its view that calls terminating to ISPs are not local, stating
as follows:

Additionally, before BellSouth will be able to execute any

amendments, BellSouth will need to be assured the 3,000,000

minutes of use difference in terminating local traffic called for in

Hyperion’s agreements does not contain Information Service

Provider ("ISP") traffic, since such traffic is not local in nature.

At that time, BellSouth will execute the appropriate amendments.

... BellSouth does not believe that the [Tennessee Regulatory

Authority’s] decision in the Brooks Fiber case addresses, let alone

resolves, the proper interpretation of Hyperion’s Interconnection

Agreement.1¥ :
To be sure, neither the Brooks Fiber nor US LEC decisions are binding upon this Commission.
Nevertheless, Hyperion respectfully submits that those decisions, which expressly hold that local
calls terminating to ISPs constitute local traffic, are strongly persuasive authority for the
Commission involving substantially similar reciprocal compensation terms, and should be
followed here as determinative of this identical dispute.

25.  BellSouth’s position is fundamentally at odds with the decisions of the North

Carolina Commission and the Tennessee Authority. The anti-competitive impact of BellSouth’s

conduct is apparent: By forcing every CLEC to litigate the very same reciprocal compensation

12 Indeed, BellSouth’s own traffic figures confirm that the 3 million minute threshold has

been met for the months of March, April and May, 1998 in Kentucky. See, Exhibit 5.

Ly ' July 23, 1998 letter from Mr. Pat Finlen to Douglas G. Bonner, Esq. (emphasis added).
A copy of BellSouth’s July 23, 1998 letter is attached as Exhibit 7.
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issue in every state in its service region, while not paying a single cent for the termination of
calls to ISPs during the long course of that litigation, BellSouth is siphoning the life-blood of
new entrants-their revenue-and thereby perpetuating its monopolistic position. This violates the
letter and intent of the 1996 Act to promote the rapid entry of local exchange competition. Jowa
Utilities Board, supra, 120 F.3d at 791.

26. For the period in question, i.e., from March 13, 1998 through May 31, 1998, and
using the reciprocal compensation rate from the KMC Agreement of $0.009 per minute,
BellSouth owes Hyperion approximately $104,100 in reciprocal compensation, covering
ISP/ESP as well as non-ISP/ESP traffic terminating in Kentucky. To date, no payments have
been made. Additional amounts to be determined also will be owed to Hyperion for traffic
terminating during the months of June and July 1998, and continuing, so the unpaid réciprocal
compensation from BellSouth will increase.

27.  Inthe absence of a négotiated resolution, the Agreement specifically provides for
the right of either party to seek intervention from the Commission to resolve a dispute as to the
interpretation or enforcement of this Agreement.!¥ In light of the parties’ inability to resolve this
dispute, HypAerion requests thaf-the Commission rule on this issue.

28.  BellSouth’s refusal to pay reciprocal compensation for the ISP customer calls
terminated by Hyperion is wholly inconsistent with (1) the US LEC decision of the North
Carolina Commission, (2) the Brooks Fiber decision of the Tennessee Authority, (3) the recent
decisions by the United States District Courts for the Western District of Texas and the Northern
District of Illinois, (4) the Telecommunications Act of 1996, and (5) relevant FCC orders.

Moreover, this attempt to withhold compensation from CLECs that terminate local traffic to ISPs

i Agreement, Section XXI.
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has been addressed by approximately 19 other state regulatory commissions, all of which have
rejected the arguments made here by BellSouth.
29.  The Hyperion Agreement defines "Local Traffic" in Section L.SS. as:
any telephone call that originates in one exchange and terminates
in either the same exchange, or an associated Extended Area
Service ("EAS") exchange. The terms Exchange, and EAS
exchanges are defined and specified in Section A3. of BeliSouth’s
General Subscriber Service Tariff.
The term "Local Traffic", as defined in the KMC and the Hyperion Agreements is virtually
identical, in all material respects. Certainly, neither one carves out any exception from reciprocal
compensation for calls terminating at ISPs.1¥
30.  The Reciprocal Compensation provisions in Section 5.8 of the KMC Agreement,
which Hyperion is entitled to adopt, state:
Reciprocal Compensation applies for transport and termination of
Local Traffic (including EAS and EAS-like traffic) billable by
[BellSouth] or KMC which a Telephone Exchange Service
Customer originates on [BellSouth]’s or KMC’s network for
termination on the other Party’s network
The Parties shall compensate each other for transport and
termination of Local Traffic (local call termination) at a single
identical, reciprocal and equal rate as set forth in Exhibit 8.
(KMC Agreement, Sections 5.8.1 and 5.8.2).
31.  Thus, given Hyperion’s unrestricted right, under either Section IV.C or Section
XIX.B of its Agreement, to adopt the reciprocal compensation provisions of the KMC

Agreement, the parties owe each other reciprocal compensation for any "Local Traffic"

terminated on the other’s network, without regard for the identity of the terminating end-user.

-4 The definition is also virtually identical to the definitions of Local Traffic contained in

the Brooks Fiber and US LEC interconnection agreements which were reviewed in Tennessee and North
Carolina, respectively.
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32. A call placed over the public switched telecommunications network is considered
to be "terminated” when it is delivered to the local exchange service bearing the called telephone
number. Nothing in the Agreement or applicable law or regulations create a distinction
pertaining to calls placed to local exchange end users whq happen to be ISPs. All calls that
terminate within a local calling area, regardless of fhe identity of the end user, are ]ocal calls as
defined in the Agreement, and reciprocal compensation is due for such calls. This includes local
exchange service calls placed by BellSouth’s customers to Hyperion’s ISP customers, as well as
calls placed by Hyperion’s customers to BellSouth’s ISP customers.

33.  BellSouth, like all other ILECs, treats calls to ISPs as local traffic in all other
contexts. BellSouth charges its own ISP customers local residential or business line rates fpr
local exchange service. These services are provided pursuant to BellSouth’s local exchange
tariff. This practice thus enables customers of BellSouth’s ISP customers to connect to their ISP
by making a local phone call. When a BellSouth local exchange service customer places a call to
an ISP within the caller’s local calling area, BellSouth rates and bills such customer for a local
call pursuant to the terms of BellSouth’s lqcal tariffs.

34.  In addition, Hyperion believes that BellSouth treats the revenues associated with
local exchange traffic to its ISP customers to be local for purposes.of interstate separations and

ARMIS reports.
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B. NUMEROUS OTHER STATE REGULATORY AUTHORITIES, THE
FEDERAL COURTS AND THE FCC HAVE CONCLUDED THAT CALLS
TO ISPs ARE LOCAL TRAFFIC. AS A RESULT, BELLSOUTH’S
POSITION VIOLATES BOTH THE LAW AND PUBLIC POLICY
DISCOURAGING ANTI-COMPETITIVE AND DISCRIMINATORY
CONDUCT DESIGNED TO THWART COMPETITION IN THE LOCAL
EXCHANGE.

35.  The position advocated by BellSouth here and its RBOC colleagues around the
country has been rejected by every state regulatory agency to have considered and decided the
question--nineteen state regulatory agencies at this time--and by all three United States District
Courts who have considered the issue on appeal. Indeed, BellSouth’s position has been réj ected
by every state agency in its service area that has decided the issue-three so far-including the
North Carolina Utilities Commission, the Tennessee Regulato;y Authority and, most recently,
the Florida Public Service Commission.&

36.  Thus, the North Carolina Utilities Commission unequivocally rejected
BellSouth’s efforts to carve out an exception for local calls to ISPs/ESPs from its reciprocal

compensation obligations under an interconnection agreement with US LEC.XZ In US LEC, the

North Carolina Commission stated its conclusion as follows:

16/ Complaint of WorldCom Technologies, Inc. Against BellSouth Telecommunications, Inc.

for Breach of Terms of Florida Partial Interconnection Agreement under Sections 251 and 252 of the
Telecommunications Act of 1996 and Request for Relief Docket No. 971478-TP (F.P.S.C.) (first of four
consolidated cases). The Commission voted in open session on August 4, 1998, to adopt the Staff
recommendation, which had concluded that calls terminating to ISPs were local traffic for reciprocal
compensation purposes. Petitions raising the very same issue are pending in three other BellSouth states.
The matter already has been decided against BellSouth by a Hearing Officer in Georgia, and is now
before the full Georgia Commission for consideration. Complaint of MFS Intelenet of Georgia, Inc.
Against BellSouth Telecommunications, Inc. and Request for Immediate Relief, Docket No. 8196-U,
Initial Decision of the Hearing Officer (G.P.S.C. May 29, 1998). A complaint recently was filed against
BellSouth in Alabama and, on July 31, 1998, Hyperion filed a complaint against BellSouth in Tennessee
addressing the identical issue presented here on an identical inter-connection agreement.

L Petition of US LEC of North Carolina, L.L.C. To Enforce Interconnection Agreement,
Order Concerning Reciprocal Compensation For ISP Traffic, Docket No. P-55 (N.C.U.C. February 26,
1998).
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The Interconnection Agreement speaks of reciprocal compensation
for local traffic. There is no exception for local traffic to an end
user who happens to be an ISP. For the purposes of reciprocal
compensation, the Commission concludes that the call terminates
when it is delivered to the called local exchange number of the
end-user ISP.&¥
37.  This is the very same result recently announced by the Tennessee Regulatory
Authority.2 In Tennessee, the Authority affirmed the finding of its Hearing Officer that "the
‘term ‘Local Traffic’ as used in the reciprocal compensation arfangement of the Interconnection
Agreement at issue, includes, as a matter of law, calls to ISPs."2Y
38.  Ofcritical importance is that since the Tennessee Authority announced its
decision on June 2, 1998, two United States District Courts, considering appeals of the very same
issues from state regulatory authorities, have affirmed the underlying commission decisions and
squarely held, as the Tennessee Authority found in Brooks Fiber, and the North Carolina
Commission found in US LEC, that telephone calls terminating at ISPs, which otherwise meet
the definition of local traffic in an interconnection agreement are local for purposes of the
reciprocal compensation provisions of the interconnection agreements.

39.  In Texas, the Public Utilities Commission totally rejected Southwestern Bell’s

arguments that calls to ISPs were interstate in nature.2! The Texas Commission based its

18 Id. at 6.
L Petition of Brooks Fiber To Enfofce Interconnection Agreement And For Emergency
Relief, Docket No. 98-00118, Order (Tenn. Regulatory Authority, June 2, 1998). The order was
announced in open session; no written decision has been released as of this filing.

W Petition of Brooks Fiber To Enforce Interconnection Agreement And For Emergency
Relief, Docket No. 98-00118, Initial Order of Hearing Officer, at 19 (Tenn. Regulatory Authority, April
21, 1998). '

w Petition and Request For Expedited Ruling of Time Warner Communications, PUC
Docket No. 18082, Order (Tex. P.U.C. February 27, 1998).
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decision on the nature of the calls between the end-user and the ISP and stated its decision as

follows:

40.

The Commission agrees with the FCC’s view that the
provision of Internet service via the traditional telecommunications
network involves multiple components. One component is the
information service - the content — which appears to consist of a
significant amount of non-local traffic. The network component,
however is the carrier-to-carrier and carrier-to-end-user
telecommunications transmission component, which in the case of
a call between two end users in the same local calling area is local
traffic.2Z

The Texas PUC’s decision was affirmed by the United States District Court for

the Western District of Texas. In an opinion issued on June 16, 1998, the Court agreed with the

Texas PUC that calls to ISPs are local and subject to the reciprocal compensation provisions of

the interconnection agreement at issue there.2) Reviewing FCC rulings, the Court concluded that

ISPs are end-users who receive local calls that terminate within the local exchange network:

Thus, despite the ability to use the Internet for clearly interstate
transactions which Congress may choose to regulate, the FCC
recognizes that ISPs are not similar to interstate telephone services
which are merely ‘intermediate step[s] in a single end-to-end
communication.” :

In the FCC’s eyes, ISPs are actually end-users that may lie
within the local exchange in the same way residential customers or
businesses are end-users in the local market for telephone service .

2

23/

Id. Order at 4.

Southwestern Bell Telephone Company v. Public Utility Commission of Texas, et. al.,

Case No. MO-98-CA-43 (W.D. Tx,, filed June 16, 1998). On July 20, 1998, the District Court denied a
motion by Southwestern Bell to alter or amend the judgment. Southwestern Bell Telephone Company v.
Public Utility Commission of Texas, et. al., Case No. MO-98-CA-43 (W.D. Tx., July 20, 1998).
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Thus, as end users, ISPs may receive local calls that terminate
within the local exchange network.2

41.  Similarly, relying on established principles of contract interpretation, the Court
held that the interconnection agreement at issue was unambiguous and "the PUC appropriately
found that . . . ‘the definition of ‘local traffic’ in the applicable interconnection agreements

includes ISP traffic that otherwise conforms to the definition.”"2¥

42.  This is the very same result reached by the Illinois Commerce Commission?, and
upheld on appeal by the United States District Court for the Northern District of Illinois.2Z
Before the Illinois Commission, Ameritech Illinois made exactly the same arguments that
Southwestern Bell made before the Texas PUC and which BellSouth made to the North Carolina
Commission in US LEC and to the Tennessee Authority in Brooks Fiber. The Illinois
Commission rejected the arguments and the Northern District Court affirmed. The Court upheld
the ICC’s decision on two separate grounds: First, the ICC properly concluded, based on its
interpretation of industry practice, that a call "terminates" at the ISP, thus making it a local call
subject to reciprocal compensation®. and, second, the Agreements themselves unambiguously

. provide that reciprocal compensation is applicable to local traffic billable by Ameritech, and

Ameritech bills calls to ISPs as local calls.Z.

= Id., Slip Op. at 20-22 (citations and internal quotations omitted, emphasis in original).

z Id., Slip Op. at 26.

260 Teleport Communications Group, Inc. v. Illinois Bell Telephone Company (Ameritech

lllinois) (first titled of four consolidated cases), Order, Case No. 97-0404 (1.C.C. March 11, 1998).

el Illinois Bell Telephone Company d/b/a Ameritech Illinois v. WorldCom Technologies,

Inc., et. al., No. 98 C 1925 (N.D. 11, July 21, 1998).
28 1d., slip op. at 26-28.

z Id. at25.
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43. ther state agencies, considering the .identical arguments RBOCs have made
elsewhere and BellSouth has made in North Carolina and Tennessee, have reached this same
conclusion. For example, the New York Public Service Commission ordered New York
Telephone to continue to pay reciprocal compensation for local exchange traffic delivered to
ISPs served by MFS Intelenet of New York, Inc.2% The Maryland Public Service Commission
also ruled that local exchange traffic to ISPs is eligible for reciprocal compensation,2! as did th‘e
Connecticut Department of Public Utility Control,2Z the Michigan Public Service Commission,

the Oklahoma Corporation Commission,?¥ Pennsylvania Utility Commission, the Virginia

3 Proceeding on Motion of the Commission to Investigate Reciprocal Compensation

Related to Internet Traffic, Case 97-C-1275, Order Denying Petition and Instituting Proceeding (NYPSC
July 17, 1997). In its recent Order Closing Proceeding, the New York Public Service Commission
reiterated its view that "[c]alls to local telephone numbers of ISPs are intrastate in nature and will be
treated as intrastate for the purpose of reciprocal compensation." (NYPSC March 19, 1998).

w Letter dated September 11, 1997 from Daniel P. Gahagan, Executive Secretary,
Maryland Public Service Commission, to David K. Hall, Esq., Bell Atlantic-Maryland, Inc. On October
1, 1997, the Maryland Commission dismissed Bell Atlantic’s Motion for Reconsideration. The Circuit
Court for Montgomery County, Maryland affirmed the Public Service Commission’s decision in an
unreported decision. CA No. 17-8260.

2 Petition of the Southern New England Telephone Company for a Declaratory Ruling
Concerning Internet Services Provider T raffic, Docket No. 97-05-22, Decision (Conn, D.P.U.C.
September 17, 1997).

3 In the matter of the application for approval of an interconnection agreement between
Brooks Fiber Communications of Michigan, Inc., and Ameritech Information Industry Services on behalf
of Ameritech Michigan, Case No. U-11178 (first listed of four consolidated cases) (January 28, 1998).

34 In the Matter of the Application of Brooks Fiber Communications of Oiclahoma, Inc. and

Brooks Fiber Communications of Tulsa, Inc. for an Order Concerning Traffic Terminating To Internet
Service Providers and Enforcing Compensation Provisions of the Interconnection Agreement with
Southwestern Bell Telephone Company, Final Order, Cause No. PUD 970000548, Order No. 423626
(0.C.C., June 3, 1998).

=i Petition for Declaratory Order of TCG Delaware Valley, Inc. for clarification of Section
3. 7 2 of its Interconnection Agreement with Bell Atlantic-Pennsylvania, Inc. Opinion and Order, Case No.
P-00971256 (P.P.U.C,, June 16, 1998).
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State Corporation Commission,2 and the Public Service Commission of Wisconsin(in two
separate cases).2Z

44, Still other states have reached similar conclusions, albeit in the context of
reviewing agreements reached through arbitration. Thus, when US West, in the course of its
arbitration with MFS, asserted the identical arguménts BellSouth will assert here, that traffic
terminated to enhanced service providers should be exempted from reciprocal compensation
arrangements under Interconnection Agreements, the WUTC declined to treat traffic to
enhanced service providers, including ISPs, any differently than other local traffic3¥ and that
conclusion has been upheld on appeal.2 Identical results were reached by commissions in

Arizona,® Colorado,2 Minnesota,*¥ Missouri,®¥ Oregon,* and West Virginia.4

3 Petition of Cox Virginia Telcom, Inc. for Enforcement of interconnection agreement with
Bell Atlantic-Virginia, Inc. and arbitration award for reciprocal compensation for the termination of
local calls to Internet service providers, Final Order, Case No. PUC970069 (Va. S.C.C. October 24,
1997) at 2. '

it Contractual Dispute About the Terms of an Interconnection Agreement Between

Ameritech Wisconsin and TCG Milwaukee, Inc., Letter Order, Docket Nos. 5837-TD-100, 6720-TD-100
(P.S.C. of Wisconsin, May 13, 1998); Contractual Dispute About the Terms of an Interconnection
Agreement Between Ameritech Wisconsin and Time Warner Communications of Milwaukee, L.P., Letter
Order, Docket No. 5912-TD-100 (W.P.S.C. June 10, 1998).

3 Petition for Arbitration of an Interconnection Agreement Between MFS Communications

Company, Inc. and US WEST Communications, Inc., Pursuant to 47 USC § 252, Arbitrator’s Report and
Decision, Docket No. UT-960323 (Wash. Utils. and Transp. Comm. Nov. 8, 1996) at 26, aff'd U.S. West
Communications, Inc. v. MFS Intelenet, Inc. Case No. C97-222WD (W.D. Wash., filed January 7, 1998).

= U.S. West Communications, Inc. v. MFS Intelenet, Inc. Case No. C97-222WD (W.D.
Wash., filed January 7, 1998).

W Petition of MFS Communications Company, Inc., for Arbitration of Interconnection

Rates, Terms, and Conditions with US WEST Communications, Inc., Pursuant to 47 U.S.C. § 252(b) of
the Telecommunications Act of 1996, Opinion and Order, Decision No. 59872, Docket No. U-2752-96-
362 et al., 1996 WL 787940 (Arizona Corp. Comm. Oct. 29, 1996) at 7.

a Petition of MFS Communications Company, Inc., for Arbitration Pursuant to 47 U.S.C.

§ 252(b) of Interconnection Rates, Terms, and Conditions with US WEST Communications, Inc., Decision
Regarding Petition for Arbitration, Docket No. 96A-287T (Col. PUC Nov. 5, 1996) at 30. The Colorado

Page -20-




45.  These cases show the Commission that there is a great uniformity among state
commissions in exercising their duty to arbitrate and review interconnection agreements under
the standards and terms enunciated in the Act, and to interpret and enforce the provisions of
those approved agreements. They have uniformly concluded that nothing in the Act provides for
disparate treatment of traffic delivered to ISP customers. These decisions, reaching from one end
of the country to the other, should be considered by this Commission as very persuasive evidence
that BellSouth’s position is totally without merit.

46.  Nor can BellSouth find any solace in prior decisions of the FCC. Under its
current rules, the FCC regards traffic to ISPs as local traffic. The FCC repeatedly has affirmed

the rights of ISPs to employ local exchange services, under intra-state tariffs, to connect to the

Public Utilities Commission has since affirmed its rejection of US West’s efforts to exclude ISP traffic
from reciprocal compensation by rejecting such a provision in a proposed US West tariff. The Investiga-
tion and Suspension of Tariff Sheets Filed by U § West Communications, Inc. With Advice Letter No.
2617, Regarding Tariffs for Interconnection, Local Termination, Unbundling and Resale of Services,
Docket No. 96A-331T, Commission Order, at 8, § I.C.1.c (Colo. P.U.C. July 16, 1997).

42/ Consolidated Petitions of AT&T Communications of the Midwest, Inc., MCImetro Access
Transmission Services, Inc., and MFS Communications Company for Arbitration with US WEST
Communications, Inc., Pursuant to Section 252(b) of the Federal Telecommunications Act of 1996, Order
Resolving Arbitration Issues, Docket Nos. P-442, 421/M-96-855, P-5321, 421/M-96-909, P-3167,
421/M-96-729, 1996 Minn PUC LEXIS 188 (Minn. PUC Dec. 2, 1996) at 75-76.

e - In the Matter of the Petition of Birch Telecom of Missouri, Inc. for Arbitration of the
Rates, Terms, Conditions and Related Arrangements for Interconnection With Southwestern Bell
Telephone Company, Arbitration Order, Case No. TO-98-278 (M.P.S.C., April 23, 1998).

4 Petition of MFS Communications Company, Inc., for Arbitration of Interconnection
Rates, Terms, and Conditions Pursuant to 47 U.S.C. Sec. 252(b) of the Telecommunications Act of 1996,
Commission Decision, Order No. 96-324, 1996 WL 786931 (Ore. PUC Dec. 9, 1996) at 13.

43 MCI Telecommunications Corporation Petition for arbitration of unresolved issues for
the interconnection negotiations between MCI and Bell Atlantic -- West Virginia, Inc., Case No. 97-
1210-T-PC (W.V.P.S.C. January 13, 1998).
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public switched telecommunications network.?) The mere fact that an ISP may enable a caller
to access the Internet does not alter the legal status of the connection between the customer and
the ISP as being a local call. The local call to an ISP is separate from any subsequent Internet
connection enabled by the ISP.  Once the end user ISP customer receives a local call, what that
ISP chooses to do with that local transmission, in terms of its provision of information services,
remains up to that customer, and has no effect on the nature or legal status of the local exchaﬁge

* call made to that customer, from another customer.

47.  The FCC’s recent Report and Order on Universal Service, and its First Report
and Order on Access Charge Reform, affirm this fact.2Z In the Universal Service Order, the FCC
determined that Internet access consists of severable components: the connection to the Internet
service provider via voice grade access to the public switched network, and the information
service subsequently provided by the ISP.2 In other words, the first component is a simple local
exchange telephone call. Such a call is eligible for reciprocal compensation under the Hyperion
Agreement, as deemed amended by the terms of the KMC Agreement. In addition, while all
providers of interstate telecommﬁnications services must contribute to the Universal Service

Fund, the FCC explicitly excludes ISPs from the obligation.4%

46 Amendments to Part 69 of the Commission’s Rules Relating to Enhanced Service

Providers, 3 FCC Red 2631, para. 2 n.8 (1988). In its First Report and Order regarding Access Charge
Reform, the Commission reaffirmed this position explicitly and declined to impose access charges on
ISPs. In the Matter of Access Charge Reform, First Report and Order, CC Docket No. 96-262 (rel. May
17, 1997), 11344-348.

a In the Matter of Federal-State Joint Board on Universal Service, Report and Order, CC
Docket No. 96-45 (rel. May 8, 1997) (“Universal Service Order”). In the Matter of Access Charge
Reform, First Report and Order, CC Docket No. 96-262 (rel. May 17, 1997) (“Access Charge Reform
Order”).

4 Universal Service Order, paras. 83, 788-789.

49/

Universal Service Order, paras. 787-788.
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48.  Inthe Access Charge Reform Order, the FCC declined to allow LECs to assess
interstate access charges on ISPs.2% Indeed, the FCC unambiguously characterized the
connection from the end user to the ISP as local traffic: "To maximize the number of subscribers
that can reach them through a local call, most ISPs have deployed points of presence."2!

49. Inthe FCC’s an-Accounting Safeguards Order, the Commission determined that
a .local call placed to an Information Service Provider was separate from the subsequent inform'-
ation service provided.22 The severability of these components was key to the Commission’s
conclusion that if each component was provided, purchased, or priced separately, the combined
transmissions did not constitute a single interLATA transmission.®¥ Given the existence of
these three significant Orders, there can be no doubt that, at the present time, the FCC does not
consider a local exchange call to an ISP to be interstate or international communications.

50.  Most important, the FCC just reaffirmed the conclusions of these earlier rulings in
its Report to Congress. In the Federal-State Joint Board on Universal Service, Report to

Congress*%, released on April 10, 1998, the FCC reiterated the distinct difference between the

telecommunications services that customers use to connect to ISPs and the information services

o Access Charge Reform Order, paras. 344-348.

sy Access Charge Reform Order, n.502 (emphasis added).

2 Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the

Communications Act of 1934, As Amended, First Report and Order and Further Notice of Proposed
Rulemaking, CC Docket No. 96-149 (rel. Dec. 24, 1996), para. 120.

2 Id

A Federal-State Joint Board on Universal Service, Report to Congress, CC Docket 96-45
(rel. April 10, 1998). ‘
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which the ISPs provide. The FCC further concluded that just because ISPs might provide their
services via telecommunications, that did not make them subject to regulation.

51.  The FCC currently is examining the issue of the use of the public switched
network by Internet service providers, but, to date, has not altered the existing rules.¥

52.  The totally untenable nature of BellSouth’s position is underscored by the fact
that if suph traffic were deemed interstate rather than local, BellSouth in fact would violate
Section 271 of the Act (which prohibits the provision of interLATA service by an RBOC) each
and every time BellSouth connected its customers with BellSouth’s own Internet service
provider. Undoubtedly, BellSouth cannot intend for this result to occur, which only serves to
make its current position all the more illogical and unreasonable.

53.  BellSouth’s current position on this issue also would have severe and far-reaching-
anti-competitive implications. This is because any carrier terminating calls to an ISP obviously
incurs costs in term